212(h) waivers

If you have criminal convictions, it is more difficult to get legal status through a family member. You may be eligible to ask for a waiver (or pardon) for your crimes. There are several types of waivers, but the most common is a 212(h) waiver. 

What is a 212(h) waiver?

It is a waiver that allows you to get legal status through a family member even though you have criminal convictions. It can waive the following crimes:

*Crimes of “moral turpitude” except murder or torture 

*Multiple criminal convictions 

*Prostitution 

*only one offense (whether you admitted to the act or were actually convicted) of simple possession of 30 grams or less of marijuana (no other drug crimes can be waived)

 *diplomats who claimed “immunity” to keep from being prosecuted

What do I need to show to be granted this waiver?

1) you are the husband, wife, parent, daughter or son of a 

2) U.S. citizen or lawful permanent resident who would suffer 

3) “extreme hardship” if you were kept out of or forced to leave the U.S.

OR

1) it has been at least 15 years since you committed the crime;

2) allowing you into the U.S. would not harm the welfare, safety or security of the country, and

3) you have been rehabilitated (you have changed and do not now commit crimes)

How do I apply?

To apply for a 2121(h) waiver, you will need to fill out form I-601 and submit supporting documentation to prove the extreme hardship

What supporting documentation should I file with the I-601 form? 

You should submit as much information as possible to show that, if you are deported, your family members listed above will suffer extreme hardship. Extreme hardship is not easy to prove.

Documents that you may want to submit include:

Letters from your spouse, children parents which discuss your relationship, how long your relationship has existed, what you bring to the relationship and how that family member would suffer if you are deported. For example, your spouse could discuss how you met and how long you have been together. She could discuss what you contribute to the relationship, both financially and emotionally. How you are as a husband, father and son. If your children are old enough to write, they can also submit letters. Other family members such as parents, in-laws, siblings can also write letters to discuss the effect on the effected family members.

Letters from other family members, friends, neighbors who are able to discuss you and your family.

If discussing the effect on your children, you may be able to get letters from your children’s teachers or other who can describe the effect of your absence on them.

Proof of rehabilitation. You should submit any certificates you have received from any classes you have taken while in jail or on probation, for example AA, NA, anger management, GED. See if your probation officer would be willing to write you a letter. You can contact him or her and explain the immigration consequences you are now facing. He or she might be willing to write you a letter which at least states that you completed the terms of your probation. If you had a good record, he or she may be willing to say more. 

Other factors which support a finding extreme hardship include the effect of the separation on the family both emotionally and economically, your long history in the U.S., other evidence of your good moral character.

If it is a difficult case, you may want to also get information about country conditions in your home country, for example about the current job market or education opportunities for children to show the hardship if the family had to move to your country. 

