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OVERVIEW OF BOARD OF IMMIGRATION APPEALS 

APPEAL PROCESS

If the Immigration Judge orders you removed from the United States or if you are unsatisfied with the court’s bond decision, you may appeal to the Board of Immigration Appeals (BIA).  You must RESERVE appeal after the judge issues his or her decision if you want to appeal to the BIA.  If you RESERVE appeal you have 30 days to file your Notice of Appeal (“NOA”) (Form EOIR-26) from the date of the Immigration Judge’s decision.  If you do not file your NOA, that is, if the BIA does not receive your NOA, within 30 days of the Immigration Judge’s decision, the order becomes final.  You MUST reserve appeal if you want to continue fighting your case.  If you WAIVE appeal, you lose the chance to appeal. If at the time of your hearing you are not sure if you want to appeal or not, you can always RESERVE appeal and change your mind later.  If you are not sure, it is always safer to RESERVE so you have 30 days to decide what to do.  If you WAIVE appeal at your hearing, you will not be able to change your mind later.
If you are detained, the appeal process is taking 4-6 months.  It may be faster or slower depending on your case.  Here is a summary of the process:

1) You complete and send the “Notice of Appeal” forms to the BIA.  These are the multi-colored forms the Judge gave you. The BIA must receive your NOA within 30 days.  This is just the first step where you are telling the BIA that you want to appeal.  Be sure to follow the directions carefully.   Check “no” where it asks if you want to give an oral argument.  Check “yes” where it says that you will write a brief (a brief is a written argument).   Where it asks your reasons for appeal, write a short paragraph on why you want to appeal.  Then add this line: “Respondent reserves the right to raise additional arguments upon receipt of transcript.”  Be sure to sign the appeal form, fee waiver, and certificate of service.  Keep a copy for yourself and send a copy to the government’s trial attorney.

* If you win your case before the Immigration Judge and the government appeals, you will receive a copy of their NOA.  You DO NOT have to respond to this document, but you may do so if you want to.

2) The BIA will send you a receipt.  Keep a copy for your records.
3) The BIA will send you a copy of the transcript, the Immigration Judge’s decision, and a briefing schedule.  The briefing schedule is your deadline to write your brief.  If the Florence Project is assisting you on your appeal, call us immediately when you receive your briefing schedule. 
4) You send your brief to the BIA.  The BIA must receive the brief by the deadline. You may ask for one 21 day extension – but must do so by the brief deadline. 
* The government will also write a brief, and they will send you a copy.  You DO NOT have to respond to this document, but you may do so if you want to.  

5) The BIA will review the briefs, and will make a decision in one to two months. You will receive the BIA’s written decision in the mail.  If the Florence Project is assisting you with your case, call us when you receive your written decision or send us a copy of the decision through the facility mail system.
To follow up on your removal (not bond) case, you can call 1-800-898-7180
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ALL ABOUT APPEALING TO THE BOARD OF IMMIGRATION APPEALS

If you are unsatisfied by the Immigration Judge’s order in your bond or removal proceedings you have the option of appealing that decision to the Board of Immigration Appeals (“Board”), which is located in Falls Church, Virginia.  The Board has the power to review and reconsider the Immigration Judge’s final decision in your case and make a new decision.  This memorandum is designed to provide a rough guide to the administrative appeals process.

When can I appeal my case?

During the course of your removal case, the Immigration Judge may say numerous things that you do not agree with.  The judge might also make lots of decisions that you do not like.  BUT, you will have the opportunity to disagree with all of those things in your appeal of his or her final decision. In other words, you can appeal after the judge has made a final decision and issued an order in your removal or bond proceeding. Removal and bond proceedings are two separate proceedings that will result in two separate orders. Only in limited circumstances will the Board address appeals filed before the judge has made a final order.

How do I know when the judge has made an order that I can appeal?
In removal proceedings: The judge will tell you that s/he is ordering you removed to a certain country and whether or not s/he is going to grant or deny some form of relief from removal to that country (for example: Cancellation of Removal, Adjustment of Status, Asylum, etc.).  The judge will then ask you “Do you want to appeal my decision?”  In theory, the judge will also spend a few minutes or longer orally explaining why s/he is ordering you removed and why s/he is not going to grant you relief from removal.

After that is over, the judge will give you a piece of paper which is your removal order.  It will have some boxes marked with an X and the judge will handwrite the name of the country to which you will be removed on that order.
In bond proceedings: The Immigration Judge may choose to grant you a bond for X amount of money.  However, if the judge chooses not to grant you bond, s/he will probably say one of the following three things, which will signal to you that you can appeal:

(1) “I’m not going to give you a bond because I do not have jurisdiction because some of your crimes disqualify you from having a bond” or “I’m not going to give you a bond because I have no power to give you a bond because of certain crimes in your criminal record.”

(2)  “I’m not going to give you a bond because I think that you are a danger to society.” (This means that the judge thinks that once you are released you will have more problems with the law.)

(3)  “I’m not going to give you a bond because I think that you are a flight risk.” (This means that the judge thinks that if you are free you will disappear and not keep coming to your immigration hearings.)

The judge will give you a piece of paper containing the final bond decision.  If the judge set a bond amount, that amount will be listed.  Otherwise, the judge will probably have checked the box marked “no jurisdiction” or the box marked “Other.” The judge will then ask you “Do you want to appeal my decision?” 

Other key indicators that the judge has issued a bond or removal order which may be appealed:
1. The judge asks: “Do you want to appeal my decision?” and says “You have 30 days”

2. The judge says: “Your appeal is due on __date__.”

3. The judge hands you a package of colorful forms.

4. The judge hands you a bond or removal order like the ones described above.
What do I have to do in court to assert my right to appeal my case?

The judge will tell you what his or her decision is (for example: “Sir or Ma’am, I am ordering you removed to Mexico and I am denying your application for cancellation of removal.”).  Next, the judge will ask you, “Sir or Ma’am, do you wish to appeal my decision?”).  If you disagree with the judge’s decision and you do want to appeal your case to the Board of Immigration appeals, then your answer will be “yes” or “I do want to appeal your decision.”  However, if you do not want to appeal the judge’s decision and you wish to accept his decision as final, then you will say “no” or “I do not want to appeal your decision and I accept it as final.”
Sample Conversation with Judge about your appeal rights in removal context:


JUDGE: Ma’am, I am ordering you removed to Fiji and I am denying your application for cancellation of removal. Would you like to appeal my decision?


MS. DEO:  Yes your honor.  I do not agree with this court’s decision and I would like to appeal my case to the Board of Immigration Appeals.


JUDGE:  Ok, ma’am.  I am going to give you some forms for your appeal.  You have 30 days to appeal my decision and you will need to fill out and mail these forms to Virginia before the deadline passes.  The address is on the front page of instructions.


JUDGE:  Ma’am, today is December 1st.  So your appeal will be due on December 31st.  Do you understand?

MS. DEO:  Yes.  Thank you your honor.  So, do I have to come back to court on December 31st?


JUDGE:  No Ma’am.  You just have to fill out and mail those forms that I just gave you to Virginia, the address that is highlighted on the front cover and make sure that it arrives in Virginia before the 31st.  Ok?


MS. DEO:  Yes. Thank you.

What if I waived my right to appeal and now I have changed my mind?

As a general rule, you will not be able to change your mind once you have given up your right to appeal.  Under these circumstances, you would have to file the appeal forms (discussed below) AND persuade the Board that your decision to give up this right was not knowing and was not voluntarily (you had no idea what you were doing when you did it and you did not do it freely).  This is not easy to do so you should not waive your right to appeal unless you are absolutely sure you don’t want to appeal the judge’s decision.
What are the final deadlines for filing an appeal?
You have 30 calendar days from the date of the judge’s decision to file an appeal with the Board of Immigration Appeals.  If the thirtieth day falls on a Saturday or Sunday, your appeal is due on the next Monday.

The appeal must actually arrive at the court in Virginia on or before the deadline.  If you are using the detention center’s mailing system, we strongly encourage you to mail the appeal ten (10) days before it is due. If you are unable to mail it ten days before it’s due, mail the appeal at least 7 days in advance of the deadline.
The postmark on or before the deadline is not enough, the appeal must actually be received by the Board in Virginia on or before the deadline.  If your appeal is late, it will almost certainly be dismissed.
What forms do I need to send my appeal?

For now, you will only need to send the basic appeal forms relevant to your case. At this point you do not yet need to file a brief (written argument) explaining the mistakes or errors that you believe the judge made in your case.   

Often the Immigration Judge will give you the packet of forms needed for the appeal.  The forms are usually printed on certain colored paper.  The rules do not require colored paper.  So, if you only have access to white paper, then that is fine. All of the forms come with instructions about how to fill them out.  The form numbers appear in the bottom right hand corner of each page. These are the forms that should be included in the packet:
EOIR 26 – Appeal form.  This is the actual appeal form and it is usually printed on blue paper.  This is the form to file if you are appealing a removal order or a bond order.
EOIR 26A – Fee Waiver form. Generally, if you are appealing a removal order, there is a fee of $110.00.  The Board may waive this fee if it is clear that you cannot afford this expense. This form allows the Board to consider your finances and waive the fee and it is usually printed on white or tan paper.  There is no fee if you are appealing a bond order.  
EOIR 33 – Change of Address form. If you are released on bond from immigration detention or if you move while your appeal is pending, you must notify the Board of Immigration Appeals of this change within 5 working days.  This form serves to notify the Board of the change in address and it is usually printed on pink paper.
EOIR 27 – Attorney form. This form is for your attorney, if you have one or if you hire one later.  It is usually printed on yellow paper.  
Where do I send my appeal?

If you are sending your appeal packet (Form EOIR 26, along with any other needed forms discussed above) via first class mail and/or certified mail, then you send the appeal to:

Clerk’s Office

Board of Immigration Appeals

PO Box 8530
Falls Church, VA 22041

An identical copy of the appeal packet must also be mailed to the government.  If you are detained in Eloy, Arizona the address is:

ICE Litigation

Eloy Detention Center

1705 E. Hanna Road
Eloy, AZ 85131

Remember to keep a copy of everything you send for yourself.

What happens after I file my appeal?

A few days after the Board receives your appeal, the Board will update the automated system (800 number) to provide information about the date your appeal was received.  Usually within two to four weeks, you will receive an envelope with a single sheet of orange paper from the Board with the title “Filing Receipt.”  This document is your proof that the Board received your appeal, but you do not need to respond unless you believe that the date of receipt is incorrect.

Appeals of removal orders: Usually three to ten weeks later, you will receive a larger package from the Board.  It will contain some orange pages notifying you of the deadline for your brief (these pages are very important), a transcript of your immigration court hearings, and the transcript of the judge’s oral decision.  If the judge did a written decision, you would have already received it and there will not be another copy of the judge’s written decision in the package.

Appeals of bond orders: After you file your appeal of a bond decision, you will receive a written Memorandum Decision from the Immigration Judge, explaining why s/he made the decisions that s/he did about your bond.  Keep this document because you will need it later if you decide to write a brief.

Usually three to eight week later, you will receive a small letter from the Board.  It will contain orange pages notifying you of the deadline for your brief (these pages are very important).  Bond proceedings are not usually recorded so you will not receive a transcript or an oral decision from the judge.
Should I submit a brief explaining the reasons why I am appealing the judge’s decision?

Question number eight (8) of the appeals form (EOIR 26, blue form) asks “Do you intend to file a separate written brief or statement after filing this Notice of Appeal?”  If you mark “yes,” then the Board expects you to file a separate written brief explaining the mistakes that you believe the Immigration Judge made in reaching his or her decision.  Failure to file a brief when you have marked “yes” on question number eight (8), will likely result in the dismissal (losing) of your appeal.

You do have the option of marking “no.”  If you mark “no,” it is important to identify your grounds for appeal in the appeal form (EOIR 26).  You may attach separate sheets to the form if you need more space.  The Board will still send you the packet with the brief deadline, the transcripts, and the oral decision (if there is one). You can still file a brief. In this case, you will not be penalized solely for failure to file a brief in support of your appeal.  

However, the brief is your opportunity to tell the Board about the exact legal and factual mistakes you believe the Immigration Judge made in reaching his/her decision.  The Board strongly encourages you to file a brief because, without this statement, the Board may have a hard time knowing or evaluating the basis for your appeal.  Also, if you fail to raise certain issues to the Board in your appeal, the United States Court of Appeals for the Ninth Circuit (which is the next step if you lose at the Board and want to keep fighting) may say that they cannot consider that topic because it was waived.
What if I need more time to prepare my brief?

Again, your brief must arrive at the Board in Virginia (same address as above if by regular mail) on or before the briefing deadline.  There are no exceptions.  The postmark date is not sufficient.  So, if you are using regular mail through the detention center system, seven to ten days in advance of the deadline should be a fairly safe bet.  
The deadline for the brief is usually three weeks from the date that the Board mails the package containing the deadline for the brief and the transcripts.  If this is not enough time to prepare the brief, you may file a Motion for Extension of Time to File the Respondent’s Brief.  In this document, it is a good idea to include some reasons for your inability to complete the job on time (for example: I am detained and I have limited library access or I don’t have a lawyer).  The filing of an extension request does not automatically extend the filing deadline.  Although, the first extension request to the Board is often granted, do not assume that the extension will be granted. Until the Board affirmatively grants the extension request, the existing deadline stands.  If the extension request is granted, the Board will give you 21 more days to file a brief.

You are limited to ONE extension request.  The Board will almost never grant a second extension no matter how dire the circumstances.  Keep in mind that if you are detained and the government files an extension request, you are not eligible to file a subsequent extension request.
What should I include in my brief?

The briefing deadline (orange sheets of paper that came with the transcripts) should be placed on top of the brief before photocopying it and mailing to the Board.  The brief should include the following sections:

I. Facts and Procedural History (of the case)

a. Describe the important facts in your case.
b. Describe the decisions that the Immigration Judge made in your case.
c. Describe any previous appeals, motions to reopen, motions to reconsider filed in your case and the outcomes of those.

II. Issues Presented 

a. Identify the specific legal issues or factual problems in your case in the form of a question.

i. In many cases, the two main issues will be (1) whether the evidence shows that you are in fact removable AND (2) whether you should be granted relief from removal.  However, every case is different and this will not be true in all cases.
III. Standard of review

a. The Board reviews findings of fact by an Immigration Judge under the clearly erroneous standard of review, but reviews de novo questions of law, discretion, and judgment and all other issues in appeals from decisions of Immigration Judges.*  
*Because the law is always changing, the standard of review may also change.  Always make sure to double check whether this is the most current law.
IV. Argument
a. Specifically identify each mistake that you think the Immigration Judge made in reaching his or her decision.  

b. For each mistake, specifically identify any information (law, facts, policy, or otherwise) in the record that support your assertion that there was an error.

V. Conclusion
a. Indicate what you think the proper relief or remedy is.
i. Example:  The Immigration Judge erred in finding me removable and by denying my application for cancellation of removal.  I ask that this Board terminate these proceedings or, in the alternative, grant my application for cancellation of removal in its discretion.
The brief in support of your appeal should be as thorough as possible.  The facts, procedure, and arguments will vary from case to case.  Thus, it is impossible in a guide like this to identify the specific topics that should be addressed in your own personal brief.  However, even if it is difficult to access legal materials and citations to the most current law in the detained setting, the main thing is to raise and discuss all of the important issues presented in your case.  
Can I send new evidence to the Board of Immigration Appeals after the judge has made his or her decision?
Generally, the answer is no. The Immigration Judge is the person who receives all of the evidence, considers it, and makes a decision about your case based on the evidence.  So, once the Immigration Judge has made his or her decision, the evidentiary record is closed.  The Board will only consider things submitted to the Immigration Judge that were marked as evidence during your hearings.
If after you have filed an appeal you get new evidence that was not available when you appeared before the Immigration Judge, and you would like the Board to consider it, you will have to file a Motion to Reopen asking the Board to open your case back up for new evidence.  If the Board grants your Motion to Reopen, your case will be sent back to the Immigration Judge so that s/he can be the first to look at the new proof and make a new decision in light of the new evidence.  You are generally only entitled to ONE Motion to Reopen.  So, once you use it, you almost certainly will not get another opportunity to submit new evidence that you get later.  In general, people save their ONE motion to reopen for some piece of evidence that could SIGNIFICANTLY change the outcome of your case.

Where should I send my brief?
Send the brief to the address above in Falls Church, VA and send a copy to the government attorneys at the address listed above.  The last page of the brief should be a “certificate of service” which indicates that you did in fact mail a copy to the government.  Remember to keep a copy for yourself.

Can the Florence Project send my appeal or my brief for me?
The Florence Project is a small non-profit with extremely limited financial resources.  As a result, people should make their own arrangement for mailing.
Will I have to go to Falls Church, Virginia or will someone have to go?

The Board does not need to see you or talk to you in order to make a decision about your case.  The Board will make its decision by reviewing the arguments in your appeal form and/or brief and the record from your removal case.  The record usually consists of (1) the documents that the government filed with the Immigration Court, (2) the documents that you filed with the court, (3) the transcripts from the hearings if it is an appeal of a removal order, and (4) the Immigration Judge’s decision.  
What if I filed an appeal, but I don’t want to appeal anymore?

If you filed an appeal with the Board, but have changed your mind, you may file a Motion to Withdraw Appeal.  If you withdraw your appeal, the Immigration Judge’s decision becomes the FINAL ORDER.

Do I have to appeal my case?

The right to appeal is a very strong right and it is your personal right.  The decision of whether or not appeal is yours and yours alone.  

How do I find out about the status of my appeal?
The Executive Office for Immigration Review maintains a free number for people in removal proceedings to obtain automated information about their removal proceedings.  The number is 1-800-898-7180.  The automated system ONLY contains information about your removal proceedings and does not have any information about your bond proceedings.

So, if you need to know when your appeal is due, when your brief is due, whether your appeal was received, or whether the Board has made a decision yet on your removal case, then you can check the 800 number and obtain all of that information by following the instructions.*  However, there is NO automated telephone system for checking on matters relating to your bond appeal.

*Note: if you filed an application for asylum, withholding of removal, or Convention Against Torture, all information about your case may be secured and “no information can be released” by the automated system.
Can the government appeal the Immigration Judge’s decision?

Yes, if the government is unhappy with the judge’s decision in your case, they may also file an appeal to the Board of Immigration Appeals.  However, the law does not permit the government to appeal a decision by the Board. 
Can I pay my bond if I am appealing or if the government is appealing the judge’s bond decision?

You may pay your bond even if one party is appealing the bond.  However, the Board has the power to stay your bond during the appeal.  If the Board stays your bond while it is on appeal, or there is an automatic stay of your bond, then you will not be able to pay until the Board issues a decision in your favor.  In certain cases, the judge’s decision to grant a bond is automatically stayed when the government files a notice of intent to appeal the bond with the immigration court within one business day of the judge’s decision.  If you have not received notice of a stay within a few days of the judge’s decision, then your friends or family should be able to pay the bond without problem even though the appeal is still pending and will need to be resolved.
If the government wins its appeal of your bond and if the Board takes away the bond, the DHS does have the power to re-detain you.

Do I have to stay detained while the government appeals the judge’s decision in my removal case?
If you win your removal case, the DHS may reserve their right to appeal.  Just because the government attorney reserves his or her right to appeal, doesn’t mean s/he will actually file an appeal.  The government has 30 days to file the same colorful forms with the Board.  If the government does file an appeal, you will receive a copy of the appeal packet in the mail.  You do not need to respond to the appeal forms, but you may do so if you want to.

If the government does not file an appeal, then you will probably be released within 30 to 35 days of the judge’s decision.  If the government does appeal, you will probably remain detained during the appeal.  The judge’s decision in your favor does not become final until the Board rules on the appeal.  So, even though you won your case in front of the Immigration Judge, the DHS can continue to detain you under the same laws that it was detaining you before.

However, you may ask the Immigration Judge for a new bond hearing in light of his or her decision in your favor on the removal issue. 

What if I lose my appeal to the Board of Immigration Appeals?
If you lose your appeal on the issue of removability OR if the government wins its appeal of the judge’s decision in your favor, then you have the right to appeal that decision to an even higher court.  You have 30 calendar days to file a Petition for Review (appeal) to the U.S. Court of Appeals for the Ninth Circuit.  

During the 30 days that you have to file a Petition for Review with the Ninth Circuit, the government may try to deport you.  If you are from Mexico and you are detained in Arizona, this could happen the day that the Board orders you removed or within a few days.  So, if you do plan to appeal your case to the Ninth Circuit, it is important to have the Petition for Review ready to go right away.

If you lose the bond appeal, then you may subsequently file a petition challenging your detention with the local Federal District Court at any time (there is no deadline).
Conclusion
We wish you the best of luck on your appeal!
�This self help packet was created in July 2009 by the Florence Immigrant & Refugee Rights Project to assist pro se respondents detained in Florence and Eloy, Arizona.  The Florence Project’s copyright protection permits dissemination and use of our pro se materials for educational and legal assistance purposes. We kindly ask that credit be given to the Florence Project when circulating our pro se materials or adapting them into your own materials for circulation.
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