Regulations regarding the Interrogation, Arrest, 
and Detention of non-U.S. citizens
This outline is designed to summarize the regulations regarding interrogation, arrest, detention, and other issues relating to non-U.S. citizens.

I.
INTERROGATION 
A.
An immigration officer has the right to ask questions of anyone as long as the immigration officer does not restrain the freedom of an individual, not under arrest, to walk away.  8 C.F.R. § 287.8(b)(1).

B.       Immigration officer must have a reasonable suspicion based on 
specific articulable facts that person being questioned is unlawfully in the U.S.  8 C.F.R. § 287.8(b)(2).  If this is present, immigration officer may briefly detain the person for questioning.

C.
If, upon questioning, immigration officer has reason to believe that the person has committed an offense against the U.S. or is an alien illegally in the U.S., an arrest shall be made.  8 C.F.R. § 287.8(c)(2)(i). 
II.
ARREST
A. Only a designated immigration officer is authorized to make an arrest.  8 C.F.R. § 287.8(c)(1).  The list of designated immigration officers varies depending on the type of arrest.  See 8 C.F.R. § 287.5(c)(1) through (c)(5).
B. For criminal violations, the arresting officer shall advise the person of the appropriate rights as required by law at the time of the arrest or as soon thereafter as practicable.  8 C.F.R. § 287.8(c)(2)(v).

C. The person should be examined “without unnecessary delay” on his/her right to enter or remain in the U.S.  8 C.F.R. § 287.3(a).

D. The officer examining the individual after arrest to determine if s/he should be placed in removal proceedings (the “examining officer”) should be different than the “arresting officer” unless another qualifying officer is not available and taking the person before another officer will cause unnecessary delay.  8 C.F.R. § 287.3(a).

E. If the examining officer finds prima facie evidence that the person arrested has entered, attempted to enter, or is present in U.S. in violation of immigration, then the officer will 1) refer case to immigration judge; 2) order alien removed via expedited removal; OR, 3) “take whatever other action may be appropriate or required.”  8 C.F.R. § 287.3(b).

F. Summary of standards:

	ACTIVITY
	BURDEN
	REGULATION

	Questioning (if freedom not restrained)
	None
	8 C.F.R. § 287.8(b)(1)

	Brief detention for questioning
	“Reasonable suspicion based on specific articulable facts”
	8 C.F.R. § 287.8(b)(2)

	Arrest
	“Reason to believe that person has committed an offense in the U.S. or is alien illegally in the U.S.”
	8 C.F.R. § 287.8(c)(2)(i)

	Placed in removal proceedings or expedited removal 
	“Prima facie evidence that person has violated immigration law”
	8 C.F.R. § 287.3(b)

	Raid
	“Reasonable suspicion, based on articulable facts”
	8 C.F.R. § 287.8(f)(1)


III.
ADVISALS


A.
Except in expedited removal, person must be advised of the reasons for 


arrest and the right to be represented at no expense to the government.  8 


C.F.R. § 287.3(c).  

B.
The examining officer will advise the alien that any statement may be used 

against him or her in a subsequent proceeding.  8 C.F.R. § 287.3(c).

C.
The examining officer will provide a list of the available free legal 



services provided by organizations and attorneys located in the district 


where the removal hearing will be held.  8 C.F.R. § 287.3(c).

D.
Warnings must be given in a language the subject understands, and the 


subject must acknowledge that the warnings are understood.  8 C.F.R. § 


287.8(c)(2)(v).

E.
Statements made after an administrative/immigration warning may be 


used in removal proceedings but NOT in a later criminal trial unless the 


alien was Mirandized and the statements were voluntary.  United States v. 


Gonzalez-Sandoval, 894 F.2d 1043, 1047 (9th Cir. 1990); United States v. 


Mata-Abundiz, 717 F.2d 1277, 1280 (9th Cir. 1983).

F.
Summary of Advisals (not applicable to expedited removal)
	REQUIRED ADVISAL
	REGULATION

	Identify self as an immigration officer who is authorized to execute an arrest
	8 C.F.R. § 287.8(c)(2)(iii)(A)

	Person is under arrest
	8 C.F.R. § 287.8(c)(2)(iii)(A)

	Reason for arrest
	8 C.F.R. § 287.3(c)

	Right to be represented at no cost to govt
	8 C.F.R. § 287.3(c)

	Statements may be used in subsequent proceeding
	8 C.F.R. § 287.3(c)

	List of free legal services in district
	8 C.F.R. § 287.3(c)

	Note on I-862 that list of free legal services was provided
	8 C.F.R. § 287.3(c)

	In language that subject understands
	8 C.F.R. § 287.8(c)(2)(v)

	Subject acknowledges that warnings are understood
	8 C.F.R. § 287.8(c)(2)(v)

	Document on immigration form/arrest record that person was advised of his/her rights
	8 C.F.R. § 287.8(c)(2)(v)


IV. 
DETAINERS
A.
Any authorized immigration official may at any time issue an I-247   
Immigration Detainer-Notice of Action to advise another law enforcement 
agency that ICE seeks custody of an alien presently in the custody of that 
alien.  8 C.F.R. § 287.7(a).
B.
The detainer is a request that such agency advise ICE, prior to the release 

of the alien, in order for ICE to arrange to assume custody, in situations 
when gaining immediate physical custody is either impracticable or 
impossible.  8 C.F.R. § 287.7(a).
C.
Such agency shall maintain custody of the person for a period not to 
exceed 48 hours, excluding Saturdays, Sundays, and holidays.  8 C.F.R. § 
287.7(d).
D.
Determination must be made within 48 hours of ICE custody whether the 

alien will:  1) be continued in custody; 2) released on bond; 3) released on 

own recognizance; or 4) issued a Notice to Appear.  8 C.F.R. § 287.3(d).

V.
TRANSPORT


A.
Person being transported shall not be handcuffed to the frame or any part 


of the moving vehicle or an object in the moving vehicle.  8 C.F.R. § 


287.8(d)(1).

B.
Person being transported shall not be left unattended during transport 


unless the immigration officer needs to perform a law enforcement 



function.  8 C.F.R. § 287.8(d)(1).
VI.
RAIDS

A.
Must be reasonable suspicion, based on articulable facts, that aliens 


illegally in U.S. or engaged in unauthorized employment are present at 


site.  8 C.F.R. § 287.8(f)(1).

B.
Immigration officer may NOT enter non-public areas of a business, a 


residence (including curtilage), or farm or other agricultural operation for 


purpose of questioning the occupants or employees concerning their rights 

to be or remain in the U.S. unless officer has: 1) a warrant; 2) consent of 


the owner; or 3) consent of other person in control of site.  8 C.F.R. § 


287.8(f)(2).

C.
When consent is given, immigration officer must note on report that 


consent was given, and, if possible, by whom.  8 C.F.R. § 287.8(f)(2).


D.
Adequate records must be maintained noting the results of every site 


inspection, including those where no undocumented aliens are located.  8 


C.F.R. § 287.8(f)(3).

VII.
STANDARDS FOR ENFORCEMENT/USE OF FORCE
            A.
Standards for enforcement must be adhered to by every immigration officer involved in enforcement activities.  8 C.F.R. § 287.8 (emphasis added).  Any violation shall be reported to the Office of the Inspector General or through measures provided for in 8 CFR § 287.10.


B.
In enforcement, non-deadly force may be used only when a designated 


immigration officer has reasonable grounds to believe that such force is 


necessary.  8 C.F.R. § 287.8(a)(1)(ii). 

      C.    A designated immigration officer shall always use the minimum 



non-deadly force necessary to accomplish the officer's mission and shall 



escalate to a higher level of non-deadly force only when such higher 



level of force is warranted by the actions, apparent intentions, and 

apparent capabilities of the suspect, prisoner, or assailant.  8 C.F.R. § 287.8(a)(1)(iii).

C.
Deadly force may be used only when a designated immigration officer has 

reasonable grounds to believe that such force is necessary to protect the 


officer or other persons from the imminent danger of death or serious 


bodily harm.  8 C.F.R. § 287.8(a)(2)(ii).


D.
The use of threats, coercion, or physical abuse to induce a suspect to 


waiver his/her rights or to make a statement is prohibited.  8 C.F.R. § 


287.8(c)(2)(vii).
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